
C H A D B O U R N E  
P A R K E  

March 3, 2004 

AL 

EX PARTE r 

M s  Marlene I i  Dortcli 
Sccretary 
Federal Coiiiniunicaiions Commission 
445 12111 St. s w 
Washington. DC 20554 

Re Lcttcr and Meinoi-andulii by SBC Communications, Inc., Urging the Commission to 
Dcny AT&T's Access Charge Avoidance Petition from James C. Smith of SBC dated 
.lanuary 14, 2004 

Dear Ms Dortch: 

UniPoliit Enhaiiced Scrvices. lnc d h i a  PointOnc ("Pointone"), pursuant to Section 
I I 2OG(b) ol'the Conimissioii's rulcs, hereby submits this ex parte response to the above- 
refcrcnccd letter. 

Pursuaiit to Section I I2OO(h) ofthe Commission's rulcs, two (2) copies o f  this l c t k r  are 
beiiig submitted for t i l ing 

Respectfully submitted, 

Kemal Hawa 

Chadhournc & Parke L L P  
Counsel for PointOiic 

Enclosures 

CC Senice Lisr 

No. of Co ies rec'd 
Lisl ABCBE 



M k e  Holloway PomtOne 
President & C E O  6500 FWer Place Blvd. 

Buildmg 2 Stute. 200 
Ausun, TX 78750 

March 3, 2004 
EX PARTE 

VIA ELECTRONIC SUBMISSION 
Ms. Marlene H Dortch 
Secretary 
Federal Commumcahons C o m s s i o n  
445 1 zLh Street, sw 
Washmgtun, D C  20554 

KE Letter and “Memorandum by SBC Commumcauons, Inc., U r p g  the 
C o m s s i o n  to Deny AT&I’s Access Charge Avoidance Pennon” from James C 
Smth of SBC dated January 14,2004 (the “SBC Memo”) 

Dear Ms Dortch 

I’ointOne’ 1s filing this ex partc policy letter in an effort to ensure that ESPs, ISPs, 
and othcr commumcanons mnovators are able to conhnue to develop IP commumcahons 
apphcanons that touch both thc PSTN and IP networks Therc is concern duc to recent and 
much pubhcized possible future dcmal of the AT&T VOIP pehuon’ that PSTN network 
clcments WLU bc inappropriately wirhhcld from ESP’s and ISPs. PomtOne is fearful that a 
non-descrtpuvc r u h g  agamst Al‘& I ’  coupled with no addmonal response to SBC’s January 
14. 2004 ex partc policy memo to the FCC WIU allow SBC to c o n m u e  to partake m 
anocompeuuvc self help acts tha t  hamper vahd Voice ovet IP busmesses, busmess plans, and 
busmess serviccs rldduonally, if the Comrmssion falls to exphcidy reafGrm the 
enhanccd/informauon service provider exempuon (“ISP Exemp1zon”), m a r h g  that demes 
the A’l~CyiT peunon, the unlkely urntended result wlll be the assesslng of access charges on 
dial-up narrowband Internet connecoons and services - a result that would have deletenous 
affects as would a tax on the Internet 

SBC’s pohcy memorandum does raise a smgle ripe legal issue under the exlsMg 
tclccom regulatory paradgm, specifically as to whether an e x I s M g  IXC under the current 
FCC dcfmuon is prohbitcd from c l m g  an Enhanced Servlce Provldec Exemption for 
itself because of its IXC starus. SBC pomts to FCC rule 69 5 - w h c h  on its face only apphes 
to IXCs - LO support its posiuon 1’omtOnc agrees that a plaubible legal decision would bc tu 
state t h a t  I’CC Rule 69 5 prevents a cerulied and tradmonal IXC such as AT&T from also 
m a h g  an affumauve clam tha t  traffic i t  (the IXC) t e r m a t e s  through any duect physical 

’ UmPomt Enhanced Services, Inc dba PouitOne 
FCC Is Poised to Clarify Future  of Internet Phone Calls - Wall SIrecr Journal, J u n u q  

20, 2004 states m part “In the next month or so, the FCC is expected to reject AT&T’s 
clam that it should be  exempt p a p g  costly fees to local-phone compames such as SBC if 

much of a call travels over the Internet rather than the pubhc phone system, FCC and 
indusuy officials say”  
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connecuon between AT&T controlled l a c h e s  and SBC controlled fachnes is exempt from 
access charges via a tradmonal ESP excmpuon. 

Pdge 2 

However, the remauung bulk of the ex parte letter and policy memorandum from 
SHC describmg “IP III the Middle” schemes and other tests based on device types (e g plam 
old tclephone service) to decidc whcn an  exemphon may actually apply not only goes well 
beyond the narrow acope of the A’T&T/SBC dspute, but cleverly unposes SBC mvented 
boundaries on the rcal debate surroundng the future of Voice over Internet Protocol - a 
real debate w h c h  the FCC has stated i t  WIII address comprehensively in a Nonce of 
Proposcd Rule Malung Wlule some pohcy makers may &snuss th~s  d c t a  by SBC as 
harmless. m truth, it is not PomtOne beheves that a more hohsuc approach in clanfymg the 
Is1’ Exemphon is necessary. Such an approach was suggested m the I’ozn/One Terr‘ m a recent 
f h g  with the FCC 

PotntOnc has prcscntcd to thc FCC‘ that ESP5 and ISP’s are nothmg &e IXC’s. 
I’omtOne IS an ESP/ISP and a tcchnology company Our pnvate investment of over 
$l50,000,000 has been applred to research, development and fachties exclusively for VoIP 
technolo6nes smce 1998. and we have never sought to be a tradmonal IXC PomtOnc 
affumanvcly asserts its ESP exemphon whch  carries the benefits of a v o i h g  non-cost 
based charges mtended to be placed on tradmonal telecommmcauons services and 
providers, but also does not supply the rights of mterconnection to the ILEC that tradmonal 
IXCs and LECs have. PomtOne does pay for its scrmces, and pays all requsite taxes and 
fccs as if it were an end user’ It should also be noted that just because PomtOne 
contributes to the universal scrvicc fund, its services should not be considered a 

telecommumcahons setvice”, as SBC deduces m regards to AT&T’s VolP scrvicc m thclr 
mcmorandumG 

“ 

We conunually push the edge on technology apphcauons and mtegradon of dfferent 
technologm, we create more cfficicnt networks, more efficient control of networks, new 
apphcauons and dfferent products and services Many of PomtOne’s products are also sold 
on  a non-usage scnsiuve basis In short PointOne generally meets all of the pohcy reasons 
for the creauon of the Enhanced Service Provider exempnon. Over the past 7 years, m part 
because wc have been able to c l a m  the ESP exempaon, we have mvested capital and have 
crcatcd new products, have mnovated and have mvented We have one of the largest IP 
networks m the country operaung m a technology that has now shown itself to become a 
large part of America’s ccononuc futurc. We are m the nuddle and on the edge. We are not 

’ See PomtOne’s Ex Parte letter Re The Point One Proposal To Reafhrm The Existing 
ISPExempuon filed on February 24,2004 
‘January 7,2004 presentanon 

Because PomtOne buys Its services as an end-user, as ESPs are reqlured to do, PomtOne 
pays local fees and charges m its service markct areas, such as state and federal sales tax, and 
USF among others. This is tax tevenue that the federal, state, and local authonues would 
no t  othcnvisc rcccivc i f  I’omtOne purchased serviccs as a telecommmcauons reseller vs. an 
end-user 
‘ See “Memorandum by SBC Communicauons, Inc., Urgmg the Comrmsslon to Deny 
iW&.rs Access Charge Avoidance Pehhon” dated January 14, 2004 pages 3-4 
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legacy 1XC We are IP. We are a bndge that allows old technology to communicate 
seamlessly with new technology. \Ve are a Voice over IP enhanced service provider m the 
purest sense of the word. 

Focusmg only on SBC’s d~cta,  however, PointOne or any other ISP/ESP providmg 
VoIP services is theorencaUy no dffcrenr than AT&T. However, the FCC has a very smple 
w a y  to dsrmss the d~cta by SBC as harmless - It need only to focus and sustav7 one 
mportant  point AT&T IF governed under FCC Rule 69.5, and “True ESPs” such as 
I’omtOnc who wish to affirmatively clam the ESP exempnon are not. 

I’omtOne welcomes the oppormmty to be heard m full when the FCC issues its 
NPRM regardmg the possible creanon of a new regulatory paradgm to govern the new 
techmcal rcahty of Voice uver Internct Protocol. 

The FCC should make clear that the muluple pohcy issues raised m the SBC Memo 
(as well as the many pohcy issues not raised), cannot be asked and answered by u n f i r  
busincss prachces unposed by a monopoly PomrOne is concerned that SBC wlll attempt to 
m p o s e  the views aroculated III the SBC Memo on the mdustry. Under the mews expressed 
in thc SDC Memo, anyone who does not serve a small retad end-user through a broadband 
connec~o i i  would be prolubited fiom clauning an ESP exempuon’. I t  is important to 
recogtuze t h a t  r h s  method of dehvenng VoIP services is only one of many bemg deployed 
no=- and m the coming ycars This assumes that thc technology is able to flounsh and w d  
nor be aufled with the burden of telecommumcahons pmciples over 60 years old. 

PomtOne beheveb that the FCC should not rule on the AT&T pehaon pnor to at 
least heanng and evaluahng minal comments in the NPRM proceedmgs. If a r u h g  denymg 
AT&T’s p m h o n  is made prior to or abruptly after the b e p n m g  of the NPRM proceedmgs, 
i t  w d  cause the ILECs to engage m even more self-help measues that w d  k e l y  set back the 
IP Commumcanons industry years. Those engagmg m self-help measures d take the mew 
[ha[, by not addressmg the views m the SBC Memo, the FCC already has defined the 
d f fe rence  bctwecn good VoIP and bad VoIP. PomtOne requests that if the FCC does m fact 
rule against AT&T m t h s  procecdmg, that it also makes the foUowmg clanficadons. 

1) 

2) 

3) 

The r h g  only apphes to TXCs who are on$anng or terrmnaMg 
traffic duectly with the ILEC under FCC rule 69.5; 
T h e  r h g  m no way h u t s  the abhty for an ESP/ISP who is not an 
IXC to provide any service; 
The ruling in no way h u t s  the abhty for an ESP/ISP who is not an 
IXC to conmue  to clam the ESP exempbon; 

T h s  is cven more problemahc when SBC affhates are offenng “UNLIMITED LONG 
UISTACE CALLING” at a flat  ratc of $20 per month (see service description from SCB’s 
websitc http//wwwOl sbc com/I’roducts~Services/Residenhal/ProdInfo~l/1,,1091--6-3- 
19,00.hunl), SBC wishes to create an u n f i r  market advantage for itself by svnultaneously 
h M g  the abhty for new technology providers to a c q w e  “access me’’ products a t  a flat 
rate through use of the ESP exempnon wlule at the same m e  offenng a flat rate usmg its 
old technology and a f u a t e  transacuons. 
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4) ILECs should be prohbited from reqluring CLECs to segregate 
ESP/ISP traffic from other locally treated traffic for mterconnecnon 
purposes; 
ILECs should be prohbited from clalrmng access charges from 
CLECs who provide services to ESPs who are avahng themselves of 
the ESP exemphon; 
IJ.ECs should be prohbited from blackhang compames and/or 
technolopes either dmctly or mduectly becausc of theu posihons on 
Voice over Internet Pcotocol and theu possible use of ESP services. 

5) 

6 )  

It  IS only with h s  clanficanon that the FCC wdl be suppornng the advancement of true 
next  gencratlon network providcrs, investment m all forms of Voice over TP services, and 
providmg the American consumer w ~ t h  the choices they have requested and deserve from 
this technology 

Attachment 

Cc Chauman Michael K Powell 
Comrmssioner Kathleen Abemathy 
Comrmssioner Wchael Copps 
Comrmssioner Kevin Marnn 
Commissioner Jonathon Adclstem 
Chnstophu Librrtrlh 
Matthew B d  
Jessica Roscnworcel 
Scott Bergman 
Daniel Gonzalez 



CERTIFICATE OF SERVICE 

I, Claudia F Torres, hereby certify that true and corrcct copies of the foregoing Ex-Parte 
responsc were sent by hand dclivery and fax to the following individuals on this 3rd day of 
March, 2004 

Copies to 

Chairman Michael K Powell 
Federal Communica~ions Commission 
445 12th Street, S W 
Washinglon. D c' 20054 

Commissioner Kathleen Q Ahernathy 
I:cderal Communications Commission 
445 12th Strcel. S W 
Washington. 1) C 20054 

C'ominiasioner Michael .I Copps 
rederal Communications Commi\sion 
445 I2Lh Street. S W 
\Vashington, I) C 20054 

Commissioner Kevin J .  Marlin 
Fcderal Coininunica~ions Coinmisbion 
445 12th Sircel. S W 
Washington. D c' 20054 

Commissioner Jonathan S. Adelstein 
Federal Communications Commission 
445 12th Street, S W 
Washington, D C. 20054 

Christopher Libertell I, Esq 
Senior Legal Advisor 
Office of Chairman Powell 
Federal Communications Commission 
445 12th Street, S W , Room 88203 
Washington, D C. 20054 

Mathew Brill, Esq 
Senior Legal Advisor 
Office of Commissioner Abernathy 
Federal Communications Commission 
445 12th Street, S W , Room 8B1 I5 
Washington, D C 

Jessica Rosenworcel, Esq 
Competition and Universal Service Legal Advisor 
Office of Commissioner Copps 
Federal Communications Commission 
445 12th Street, S W , Room 8A302 
Washington, D C 20054 



Danicl Cionmlez, Esq 
Senior Lcgal Advisor 
Office of Commissioner Martin 
Federal Communications Commission 
445 12th Strect. S W , Room 8A204 
Washington. D C 

Scott Bergman. Esq. 
Senior Legal Advisor 
Office of Commissioner Adelstein 
Federal Communications Commssion 
445 12th Street, S W , Room 8C203 
Washington, D C. 20054 
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